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Legislative Power to Determine Qualifications for Public 
Office. — The decision of a recent Iowa case, State v. Sargent (la. 
1910) 124 N. W. 339, holding constitutional a statute providing that 
certain officers should be selected from the two dominant political 
parties raises anew the question of the extent of the legislature's power 
to prescribe qualifications for public office. It is undoubtedly true that 
regardless of whether or not the office originates in the constitution 
this power is in general vested in a state legislature. 1 In its exercise, 
however, the legislature is, of course, subject always to the supreme 
authority of the constitution, and, consequently, if that instrument has 
prescribed the tests by which elegibility is to be determined the legis- 
lature has no power to increase or diminish the tests so established. 2 
It does not follow, however, that because the constitution omits to in- 
dicate qualifications 3 or provides such as are not in their nature ex- 
clusive 4 that its framers were unmindful of the importance of having 
only suitable persons in positions of public trust. In such cases, there- 
fore, the legislature may establish such tests as will secure the most 
faithful and efficient performance of public duties 5 or as will best 
accord with the general public policy. Accordingly, tests relating to 
character, 7 ability, 8 and residence 9 have uniformly been held proper. 
It seems, therefore, that the qualifications should relate primarily to 
the duties of the office, and to the extent that they are designed to 
determine the candidate's fitness to properly perform these duties the 
legislative power is undoubted, provided the test of such fitness be 
reasonable. 

It is generally said, however, that the right to hold office is in all 
cases a privilege granted by the legislature rather than a right pre- 
served to the individual by the constitution. 10 Although it is true 
that, save in exceptional instances, the state constitutions omit to 
designate the tests by which eligibility is to be determined, it does not 
seem a necessary conclusion from this fact alone that the power of the 
legislature is absolutely unrestrained. In defining the limitations on 
legislative authority, the general spirit and purpose of the constitution 
is undoubtedly as determinative as are its express provisions, 11 and 
in passing on questions of eligibility to office the courts have not 
hesitated to appeal to these fundamental principles. 12 Accordingly, 
even in the absence of express constitutional provision it has been 
declared inconsistent with the general spirit of our institutions that 
an alien should hold office, 13 or that a woman should be appointed jus- 
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tice of the peace. 14 Moreover, it is an undoubted principle of our 
system that all citizens should have a right to participate in public 
politics 16 and that with regard to this and all other rights and priv- 
ileges they should not be prejudiced by reason of political opinion. 18 
Thus it would seem that both the individual and the public generally 
have a right to demand that those indisputably fit, be considered. 
Relying on these principles it has even been said that eligibility to 
office follows as a just deduction from our system, and that conse- 
quently the legislature cannot establish arbitrary exclusions from 
office. 17 

Although, according to the weight of tho more recent judicial opin- 
ion, it cannot be affirmed that the constitution preserves eligibility to 
office as the absolute right of its citizens, yet it seems, as suggested by 
the case last cited, that the legislative power does not extend to the 
establishment of such tests as will grant the privilege of eligibility to 
one class to the exclusion of all others. 18 It is undoubtedly a funda- 
mental principle that the rights and even the privileges incident to 
citizenship should be granted alike to all and the constitutions recog- 
nizing this principle are explicit in condemning class legislation. It 
seems, therefore, and the courts have not infrequently declared, that 
tests which, without reference to fitness and ability, exclude a class of 
citizens from eligibility solely on the ground of political opinion are 
repugnant to the constitution and therefore void. 19 

It is evident that the statute involved in the Iowa decision makes 
party allegiance the determining test of eligibility and virtually works 
an exclusion of all those who presist in a contrary political faith. 
Under the theory of the court, placing its decision on the ground that 
citizens, even if fit, have no right to complain when excluded from 
eligibility, it must be conceded, it seems, that the power of the legisla- 
ture is, in this respect, practically unlimited. 

Surely, if the opinion of the majority properly indicates the scope 
of legislative power it is difficult to see why it could not limit the 
selection to any one political party or even to a particular clique or 
faction of that party. Having done this, it may apparently further 
limit the selection to the point where the statute so abridges the dis- 
cretion of the appointing power as to virtually effect the appointment 
itself. It is impossible to say that the power of the legislature could 
properly be carried to this point, yet such seems to be the logical de- 
duction from the theory supported by the majority opinion. But if, 
on the other hand, it could be said that the decision were based on 
the ground that the qualifications imposed were a reasonable test of 
fitness it would, of course, be impossible to argue that the power of the 
legislature must logically extend to the point indicated, for the court 
would undoubtedly declare that such limitations are not included with- 
in the notion of a reasonable test. To this position it can only be 
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objected that under our system of government political opinion is 
obviously no test of fitness, as herein defined, and that consequently 
the imposition of such qualifications is without the power of the 
legislature. 



The Effect on a Promissory Note of a Stipulation for Attor- 
ney's Fees in the Mortgage Security. — Various effects have been 
ascribed to a stipulation in a promissory note that the maker will 
pay attorney's fees if the collection of the note at maturity neces- 
sitates legal proceedings. Such an agreement has been deemed 
usurious, principally in jurisdiction where statutes prescribe specifi- 
cally the cases in which costs are recoverable. 1 This theory, how- 
ever, disregards the intention of the parties, essential to usury, 2 
and presumes that means adapted to the oppression of the borrower 
have in fact been oppressively employed. 3 Moreover, the debtor can 
escape the additional burden by meeting his just obligation at its 
maturity, and no contract is usurious if at maturity principal and 
lawful interest will discharge the contract according to its terms. 1 
It has been argued further that the creditor gets nothing since 
his expenditures rendered necessary by the debtor's default usually 
outrun the benefit procured by the stipulation. 6 

A second theory recognizes this device as a means for oppressing 
the borrower, and, separating the stipulation for attorney's fees 
from the note, holds it void as a penalty. 8 This apparently carries 
the principal of solicitation for the debtor too far for there is nothing 
oppressive in a provision for indemnity against a possible loss due 
to the debtor's default, 7 and to insure this character to such a pro- 
vision all eourts require the amount to be reasonable. 8 Moreover, 
the right to make such a contract is as clear as that to make any 
contract not prohibited by law or opposed to sound policy. 3 

The third view involves the effect of such a provision on the 
negotiability of the note. It is argued that brevity and freedom from 
collateral stipulations are essential to negotiability,* that the sum 
payable must be certain not only before, but also after maturity, 
and that the stipulation for attorney's fees violates these conditions. 9 
This, however, seems erroneous. Certainty is required only beeause 
such instruments are substitutes for money, but as they lose this 
character at maturity certainty thereafter is not essential. There- 
fore, since the provision in question only becomes operative after 
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